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Legal influences on employment relations

Overview of major employment relations

Types of wage agreements
1. Award

· Sets 5 ‘allowable matters’ that are applicable to every employee in any organisation.
Australian Fair Pay and Conditions Standard

The Australian Fair Pay and Conditions Standard (the Standard) contains five minimum conditions. By law, no workplace agreement can provide conditions which are less than those in the Standard.

The minimum conditions in the Standard are:

1. Guaranteed basic rates of pay and guaranteed casual loadings 

A Federal Minimum Wage or guaranteed basic rate of pay under an applicable Australian Pay and Classification Scale. For casual employees covered by a workplace agreement, a casual loading of 20 per cent is guaranteed and $13.74/hour before tax.
  

2. Hours of work

Maximum ordinary hours of work limited to 38 hours per week (which can be averaged over a period of up to twelve months) and reasonable additional hours. Any additional hours, are paid as overtime.
  

3. Annual leave 

Four weeks paid annual leave per year (five weeks for some continuous shift employees), except for casual workers. Up to two weeks of this can be cashed out at the employee's written election where their workplace agreement allows it.*
  

4. Personal leave

Ten days paid personal/carer's leave per year and two days paid compassionate leave for each relevant occasion, except for casual workers.* Where this paid personal leave has been used up, two days unpaid carer's leave for each carer's leave occasion. This unpaid leave is available to casuals. Covers sick leave.
  

5. Unpaid parental leave

For all employees other than certain casual employees, up to 52 weeks unpaid parental leave. Example: teachers – 14 weeks paid leave or up to 1 year leave. Paid VS unpaid maternity leave.

* The conditions set out above are based on a full-time employee working 38 hours per week and apply on a pro-rata basis according to the hours worked by the employee. 

From 2010, awards will have 10 minimum standards and they will be called the National Employment Standards. Not included in this will be: 

1. Penalty rates

2. Work related allowances, e.g. laundry, car, uniform. Revesby workers pays for this, McDonalds does not.

3. Times employees can be expected to work

4. Overtime rates

5. Weekend or night work rates

6. Annual leave loading.

· Many of these standards relate to maximum weekly hours of work and leave entitlements. A new addition will be redundancy pay and the amount of notice an employee must receive before their services are terminated.

· As of 2010, awards may also (if employers and employees agree) include penalty rates, overtime rates and leave loading.

2. Certified Agreement / Enterprise Agreement

· Between one employer and their group of employees

· Covers anything to do with the workplace as long as the conditions to agreement are better than or equal to the Award.

· E.g. one wouldn’t sign the agreement if they were to be paid less than the award rate or work more than 38 hours per week.

· Aims to ensure fairness – subject to the no-disadvantage test (NDT). The NDT aims to ensure that employees are not disadvantaged by signing their new wage agreement. E.g. e.g. low skilled, disadvantaged, middle aged woman, NESB.

· Done/tested by Workplace Authority (WA).

· With employees moving to new agreement, are they better or worse off?

· Protects low skilled/disadvantaged workers who are in a position that don’t know what’s going on. The WA checks to make sure they (employees) are okay.

· 40% of Australians work in low skilled employment.

· Awards and certified agreements will always be there.

· Expire every 3 years, then must be renewed.

3. Australian Workplace Agreements (AWAs)

· Simple.

· No longer exists.

· Agreement between one employer and one employee

· Offer more pay and fairer working conditions than another employee doing the same job.

· It was scrapped.

· Why?

· Because the employer initiates the agreement with the employee.

· It’s unfair.

· Disadvantages: low skilled/disadvantaged employees lacking bargaining power to negotiate own agreement, e.g. middle aged woman.

· Any AWAs signed before March 2008 still applies but AWAs have a 3 year expiry date. When this date comes up, employers and employees cannot go back to AWAs (it is then the employee’s choice of what award they sign next).

4. Individual Transitional Employment Agreement (ITEA)

· An individual transitional employment agreement (ITEA) is a new type of instrument which is available for limited use during the transition to the Government's new workplace relations system. An ITEA can only be made until 31 December 2009.

· It is an individual written agreement between an employer and an employee setting out the terms and conditions of the employee's employment.

· This includes things like the rate of pay, hours of work and other things relating to the employee's job.

· An ITEA will be assessed against the NDT to ensure that it does not disadvantage the employee against an applicable collective agreement or applicable award. Eliminates bias.
· Based on idea of AWAs.

· Has to be employee initiated.

· As an employer, cannot suggest employee sign it.

· Subject to NDT by WA.

· Employees may sign another award.

· Transitional (interim wage agreement) – not permanent.

What is an employee collective agreement?

· An employee collective (more than one person) agreement is a written agreement, made between an employer and the employees, which sets out terms and conditions of employment.

· An employee collective agreement comes into operation on the seventh day after the issue of a notice advising that the agreement has passed the NDT.

· Once an employee collective agreement starts to operate, it replaces any award that would otherwise apply. However, it does not replace a current ITEA or AWA or another collective agreement that has not reached its nominal expiry date.

· An employee collective agreement overrides employment conditions in state or territory laws, if the agreement mentions those conditions. However, it cannot override state or territory laws which cover occupational health and safety, workers' compensation, discrimination, child labour, equal employment opportunity, or training arrangements.

Role of government organisations 
1. Australian Industrial Relations Commission (AIRC)

· 2 key roles:

1. unfair dismissals

2. resolution of industrial disputes.

· Resolve the above 2 roles in 2 ways:

1. Conciliation (mediation – parties discuss concerns, both parties happy with a conclusion/result)

2. Arbitration – case goes before court, judge makes a legally binding decision.

· As of 2010, the AIRC will become Fair Work Australia. It will continue to resolve industrial disputes and seek to resolve unfair and unlawful dismissal claims.

· In 2010, minimum wage decisions will be set by this organisation. This will replace the role of the Australian Fair Pay Commission.
· Under existing laws, enterprise agreements (collective agreements) are subject to the NDT and are certified by the WA. From 2010, this role will be taken on by Fair Work Australia. 

2. Workplace Authority (WA)

· Key role – awards are lodged here; they conduct the NDT for certified agreements and ITEAs.

· This will be abolished in 2010 and will be replaced by Fair Work Australia. 

3. Australian Fair Pay Commission

· Meet regularly.

· Decide what the minimum wage is and when to increase the minimum wage.

· They decide in July each year if and how much to increase wages by.

Key roles of Fair Pay Australia:
1. Will replace the AIRC and take on the two key roles of the AIRC.
2. Set minimum wages. Will replace the Australian Fair Pay Commission.
3. Conduct NDT.
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